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Consumer Choice ("IPSPCC"), a non-profit association formed in 1997 to advance and protect the

rights of payphone location providers to choose their primary interexchange carriers to service their

in the marketplace for payphone services after the entry of the Regional Bell Operating Companies

U.S.C. § 276 (1996) (the "Act"). The IPSPCC membership is composed of consumers (location

("RBOCs") as authorized by Section 276 of the Communications Act of 1934, as amended, 47

"an additional pleading cycle is warranted to ensure that interested parties have a meaningful



opportunity to comment on [the] significant amount of information presented ... in the Joint Reply"

ofWorldCom, Inc. ("WorldCom") and MCI Communications Corporation ("MCI") (collectively,

the "Applicants"), DA 98-0384 at ~2. The IPSPCC's comments are submitted in response to the

Order's request for additional comments and provide facts deemed relevant to specific information

provided in the Joint Reply of the Applicants.

STATEMENT OF INTEREST

The Joint Reply addresses concerns raised by petitions to deny and comments filed on the

applications submitted to the Commission in support of the proposed merger of WorldCom and

MCI. The information and arguments of the Applicants contained in the Joint Reply, which the

IPSPCC's comments address, include the following:

• The assertion that the combined company after the merger will be in a better
position to compete with incumbent local exchange monopolies than MCI or
WorldCom could separately and that the merger of two competitors in the
local exchange markets not served by dominant incumbent carriers raises no
antitrust concerns. Jt. Rpl. §§ II. A. at 8 and II. B. at 13.

• The assertion that the merger will not reduce competition in the long distance
market and that significant entry into the segment ofthe market will continue
with or without the merger. Further, that the merger will not increase the
likelihood ofcollusion. Jt. Rpl. §§ III. B. at 31,33 and III. C. at 40.

• The assertion that the merger will not provide the merged entity with market
power through operation ofnetwork access points for access to the Internet.
Jt. Rpl. § V.B. at 86.

• The assertion that there is no legal or policy basis for linking the merger to
BOC interLATA entry. Jt. Rpl. § VI. B. at 93.

2



STATEMENT OF FACTS AND ISSUES

MCI is currently under contract to Bell Atlantic Corporation ("Bell Atlantic") to serve as the

exclusive provider of long distance services to Bell Atlantic payphones in the 13-state service area

now served by Bell Atlantic after its merger with NYNEX.\

At one point in 1997, WorldCom was under contract to Ameritech to serve as its exclusive

provider of long distance services to Ameritech payphones in the five-state area served by

Ameritech. Whether or not that relationship still exists, but through another entity, is unknown at

this time.2

Bell Atlantic has, and continues to, claim rights, pursuant to Section 276 of the Act, to bar

any location provider, IPSP or other entity from selecting a long distance service provider (primary

interexchange carrier or PIC) to serve the payphones located in Bell Atlantic's in-region territory

other than its contracting partner, MCI. In the case of Ameritech, despite the company's claim that

that location providers' may select the long distance provider of their choosing, Ameritech's

practices, as evidenced by location provider complaints, indicate that selections of carriers other

WorldCom will not be respected.3

\ The IPSPCC is currently seeking iqjunctive reliefand damages against Bell Atlantic before
the United States District Court for the District of Columbia Circuit in Independent Payphone
Service Providers for Consumer Choice, et al. v. Bell Atlantic Corporation, et al., Case No. 98CV­
0127 ("DC Litigation"). The existence of the contract with MCI was disclosed in Bell Atlantic's
Motion for Summary Judgment, Civil Action No. I :98-CV-00127, at 11 (February 17, 1998).

2 See Attachment 1, WorldCom correspondence reflecting its relationship with Ameritech;
ILD Teleservices, Inc. correspondence to Larry Kay.

3 See Attachment 2, location provider correspondence complaining that Ameritech changed
its long distance carrier to LDDS (WorldCom) without authorization.
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Briefly stated, based on the assertion ofrights under Section 276, as alleged in the Complaint

filed in the DC Litigation, Bell Atlantic has engaged in and continues to engage in the following

practices: (1) refusing to maintain the order processing system Bell Atlantic itself devised, a three­

way conference call among the IPSP, location provider and Bell Atlantic; (2) switching the PIC of

location providers, thus far on 90,000 payphones, without the knowledge or authorization of the

location provider; (3) using a negative option marketing technique that purports to create a binding

contract between Bell Atlantic and the location providers without regard for any existing contract

the location provider has with an IPSP; (4) marketing its payphone service as a bundled package of

services, including MCI long distance services, which the consumer has no right to refuse or reject

and no right to change to another PIC once Bell Atlantic has switched the location provider's PIC

to MCI; (5) representing to location providers that Bell Atlantic's actions are authorized and required

by the Act; (6) refusing to accept any orders submitted by a location provider and IPSP that does not

specify MCI as the PIC; (7) maintaining that Bell Atlantic is not subject to the slamming rules; and

(8) treating IPSPs differently than Bell Atlantic's own payphone arm (Bell Atlantic Public

Communications or "BAPC") by providing BAPC preferential or discriminatory treatment in favor

ofBAPC and adverse to IPSPs and their location provider customers. The discriminatory conduct

complained ofincludes the actions described immediately above and, including, without limitation,

such discriminatory conduct as: (l) circumventing the PIC change process by effecting a change of

carrier without paying any PIC change fees when a location provider is switched to Bell Atlantic's

MCI long distance payphone services or by failing to submit any verification of the location

provider's authorization; (2) refusing IPSPs access to 90% of the in-region payphones to provide
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payphone services; and (3) refusing to process any orders to change a location provider's PIC from

MCI once Bell Atlantic has switched the payphone to MCI services.

The effects of these practices, in which MCI participates, is to place IPSPs at risk of

irreparable injury through bankruptcy;4 to foreclose all location provider choice oftheir PIC to serve

their payphones;5 to slam location providers to MCI services and then hold them captive without

right to switch their PIC from MCI at anytime in the future;6 to eliminate any opportunity for any

other competitor ofMCI to ever provide long distance service to 80% to 90% ofthe payphones in

Bell Atlantic's territories; and to eliminate the opportunity for any other payphone service providers

to compete to provide payphone services in Bell Atlantic's 13 state territory.

The facts disclosed in the DC Litigation, and in correspondence on the similar activities of

Ameritech, suggest that the assertions that Applicants will be in a better position to compete with

incumbent local exchange monopolies after the merger are suspect, as is the corollary that there are

no antitrust issues about which to be concerned.7 Jt. Rpl. §§ II. A. at 8 and II. B. at 13. The

existence ofcurrent contractual relations, which have anticompetitive effect and which are subject

to present allegations that Bell Atlantic is using its contract with MCI to eliminate or restrain trade

4 See O'Donnell Certification and Order of the United States District Court for the District
of Columbia attached hereto as Attachments 3 and 4, respectively.

5 See Attachment 5, Murray Certification, ~ 5; see also Attachment 6, Fenn Certification,
~~1-1O.

6 See Attachment 7, Waldron Certification, ~ 29; see also Attachment 8, Mosner
Certification, ~ 9.

7 Two of the counts in the complaint allege violations of Sections 1 and 2 of the Sherman
Act.
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and Mel's apparent acquiescence in Bell Atlantic's conduct, suggest that the very ability and

willingness of the combined companies to compete is suspect, if not contradicted.

Similarly, the assertions that the merger will not reduce competition in the long distance

market, that significant entry into the segment of the market will continue with or without the

merger, and that the merger will not increase the likelihood ofcollusion, become equally suspect,

if not also contradicted. Jt. Rpl. §§ III. B. at 31, 33 and III. C. at 40.

Two specific circumstances bear on the issue of collusion. First, as is attested to in the

affidavit of a member of the IPSPCC, MCI participated in shifting commissions from the IPSP,

which MCI had been serving as the PIC, to Bell Atlantic.8 Second, MCI was contacted directly prior

to the filing of the DC Litigation and asked to intervene with Bell Atlantic to stop its practices.9 All

that was received was a polite response stating that MCI does not condone any questionable tactics,

and that the IPSPCC protest letter had been forwarded to Bell Atlantic for handling. 10 The IPSPCC

submits that these instances and others suggest that, whether intentional or not, the opportunity for

collusive dealings between MCI and Bell Atlantic is a real potential if, indeed, not a fact.

The next assertion which warrants analysis is that the merger will not provide the merged

entity with market power through operation of network access points for access to the Internet. Jt.

Rpl. § V.B. at 86. Ofcourse, payphone services as they exist today do not generally involve Internet

communications or access. But the experience in the payphone market is illustrative of what is

8 See Attachment 9, Firkser Certification,~ 5-6.

9 See Attachment 10, Letter from Charles H. Helein to Mike Salsbury.

10 See Attachment 11, Letter from Mike Salsbury to Charles H. Helein.
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likely to occur in the Internet access market when similar market forces are at play. When the

Applicants participate in schemes which have the effect of denying access to network access points

in the form ofpayphones, it is relevant evidence on the broader issue ofthe exercise ofmarket power

over any kind ofnetwork access points for anticompetitive purposes, including those related to the

Internet. If network access points are foreclosed in a much smaller market, such as payphones,

where the incentives for dominance are much smaller, the inescapable conclusion must be that in the

exploding Internet market the incentives for manipulating access to network control points to effect

dominance will be irresistible.

The final assertion that needs to be addressed, is that there is no legal or policy basis for

linking the merger to BOC interLATA entry. Jt. Rpl. § VI. B. at 93. As argued by the Applicants,

the IPSPCC supports the Applicants' position. Mergers of two titans in the competitive long

distance market does not cure the bottleneck, anticompetitive conduct ofmonopoly local exchange

service providers who have evidenced an unremitting purpose and intent to expand their market

dominance in areas foreclosed by the Divestiture and now by the Act.

However, here the assertion of the Applicants must be turned around to be properly

considered. By participating with Bell Atlantic, and at least for some time with Ameritech, in the

efforts to co-opt the payphone market by closing down competitive access and consumer choice for

long distance services to payphones, the Applicants have linked their merger plans and applications

to BOC interLATA entry. Their participation as the chosen PIC, which can never be changed,

advances Bell Atlantic's interLATA entry by bypassing the requirements of Section 271 altogether.

Moreover, the effect on interLATA entry may be further heightened by a related discovery of even

further participation by MCI in Bell Atlantic's interLATA interests.
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Attached hereto, as Attachment 12, is a flier promoting MCI long distance services. Along

with other fliers for other service offerings by a number of vendors, the flier was inserted in a Bell

Atlantic direct mail solicitation package. The suggested inference is that Bell Atlantic and MCI have

reached some form ofjoint marketing arrangements. Such a scenario raises further questions about

the scope and nature ofthe relationships between Applicants and a local exchange carrier monopoly,

Bell Atlantic. Do these existing relationships presage an intent to merge yet another time, creating

a company with dominance in local, long distance, Internet and payphone services in a major market

segment of the country?

STATUS OF DC LITIGATION

On March 3, 1998, the Court denied IPSPCC's request for a preliminary injunction on the

basis that the Court had not been convinced of the likelihood of success on the merits. A copy of

the Order is attached. 11 But the Order cannot reasonably be read as anything less than a recognition

that the matters complained of, while perhaps not developed enough factually on the record and due

to the esoteric nature ofthe industry and the newness of Section 276, raised "serious concerns that

Bell Atlantic has not acted fairly." It is also obvious that the Court awaits submissions of factual

data as the case proceeds: ''the Court will await further factual development regarding, inter alia, the

existence of enforceable contracts." And finally, we believe that the appellate court will agree that

the trial Court simply got it wrong when it concluded that the FCC has not yet adopted rules to

implement Section 276.

11 Supra, Attachment 4.
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CLOSING STATEMENT

As a concept, the IPSPCC takes no position on the merits ofApplicants' pending applications

to win approval to merge their entities. But in the context of the facts as presented herein, it is

submitted that any grant of authority must not be made until the facts set forth hereinabove are

investigated and a record made that will permit any grant to be properly conditioned on appropriate

safeguards and the effective elimination of any arrangements and conduct which has, is and will

produce anticompetitive behavior and a lessening of competition now and in the future.

Charles H. Helein
Counsel for the Independent Payphone Service
Providers for Consumer Choice

Dated: March 13, 1998
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June 27t 1997

VIA PACIIMU:

NIItIor1al Operalot Service
Attn: 1.Irry Kay
Bethllda, Me 20817

Re: Important Notice Regarding LEe PlyphonM and Your AQei1t Account

Dear Mr. Kay:

RuIeI tI the FederBI Communlallllonl CornmiIeion adapted purallMt to section 276 of the FIdnI
TMIcommunk:d0n81d d 1_ UhorIze Bell CompIrt1el to negc.... WIth Bell payphone IocIIIIon owners
CGncernlng the llleatlon of Ita IntarLATA CEI'rier. Bell CompInIee .. not permitted to Interfere with rtlY
IeIIIIY blld'Ig IgI'eem8nt r8g8Rllng lntert.ATAp~ (LI., In ..,.nent which bi1dI both the slit
owner and InterLATA carrier or Ig8nt for a $pedfto term which II urwcplnld).

AnwitIch Payphone ServioII (IIAPPS") 18 currently negotiating with 'locatIcn owners for AmIritech
peyphon... APPS has submitted ordn to WaridCom for ttl. ANle bl'ow whlGh are currently .aocIIted
with your account.

Ameritech rep,..,te to WorfdCorn that it wfU not ItlIIrnpt to negotiIie i~TA QIITIIr selection with IInY
loaet1on OWIW curren~ under contract WIth a WorIdCom agent. ThIs II your opportunity to IWYiIw theM
ANI, Ind confirm that no bIndfng ..,.nent exlIts I'tIItId to theM ANls. Unless WorIdCom receMIs wrttten
natlca and docUnehtatIon withIn the next M (5) d8ys, we Will assume no agreement aat& and these ANls
'NIl! be trans1emld from yelJ' account.

Please send notlce and doGumentstion to:
WorIdCom.INC.
Operlltor servtce Revenue Management
100 NE Loop 410 st8 700
San Antonio, TX 78216

Fax: 210.Q4oU15

SlnoIreIy yours,

WORLOCOM, INC.

ANls: 618.34+fHIIII 419-89S-a15:1
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1D: SEP 25'97 17:38 No.006 P.02

"',_28,1897

va 'AClMLI: 30' ......133

~"'1II111 o,ntor 8eMct
Mt.t.ny1Cly
........ MD20817

"-: rm~Notice _Ifdl..LIe~o"..and Your Agent Account

0..Mr. ICIly:

.... of \hi Fed8nII~ Con",I,,"n ... ....-nt to 8IGtiGn Z7I fJI the F......
T......,munIaIIonIld. _1_ 8U1hari1a"'~ton.'.wIIh III~ IOUBttun 0WMl'I....*.. .,. •••gI!on "hIntert.ATA ..... Btl Cal...... not perm••d WIn"'., witt eny
..., bltdtg IIrwnens ....\ft, tlWN1.ATA~ <I:!:, In ..-ment whIch blndl bO'h the 11II
OWMI' end InterLATA"" or IIgInt fOr. speollla term wn~ iI UrHDqJnd).

AmdIch~ ,.,.... rAPPS'~ It~ ,....~, WIth Iocladon 0'MW1 for An""
PI)IIIhon•• APPS hM IUbmIUtd crcItr5 to IlDT~ for lhI ANII below which ... ourTWlly
..Mll.-..rt wtth yOUr aocdUnt.

Anwrtt.c:h~tA in flO r....rvIcet that it Will not IIItmPt to nlldall InterlATA c:arrIIr ....ctian wttn
IIfY IocIItfan owner cunwrdly under~ will • ILOT~....,e. 1l1i' II your opportunlty to r8YIM
..... .ua. lind COI'Ifirm th'" nn hinrtincllDl'88m1f1f •• I'IIItId 10 .... AN". UnI.. H..D TII8IIrJtII
r."'- wrlten notJoe .,., ~.-uonwithfn 1M nlld ten (10) d.,a, we win 8ItUIM ng ag..ement
....n thew AN'. will b4l1r'l¥\tdP.rr"d frnm your ICCXJUnt.

P...MI"cI notice and doclJment'-"lnn tn:
LD T......nc... lnc.
LlzBllley
100 HI Loop 410 sea 400
San AntonIO, TX 78216

'aa: 21o.!2A-U12

Sitt...ryyawra,

ILD TofOIOfYIOOD, N.

ANI.: 21U11.MAR tJM
21. ,1147I6 0 l~

c=~'?~~

J'Y
211...cD-9311
414447-83 It:i.~

815 ••eH37 '-I'"
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ctf. A. Ia. ",1Z7 ('l'PII)

Certification of Scott O'Donnell

I, Scott O'Donnell, do hereby state and affirm as follows:

I. I have prepared this certification in support ofa Complaint being filed against Bell

Atlantic and its subsidiaries and divisions, with the United Sates District Court for the District of

Columbia, Civ. No. 98-1027 (TFH), which alleges violations of the antitrust laws, the

Communications Act and the laws governing commercial relationships and torts.

2. I am the Vice President ofEuronet Communications, Corporation, Morganville,

New Jersey (UEuronetj, a company which markets competitive payphone services to end users,

that is the owners or managers ofbusinesses or institutions who desire to have payphone service on

their premises, referred to in the industry at times as location providers.

3. For purposes ofthis certification, location providers will be referred to as "end

users".

4. Euronet is also a member ofthe non-profit trade association, the Independent

Payphone Service Providers for Consumer Choice or the.':IPSPCC", a plaintiff in the above

referenced action.

5. Euronet markets to end users through its own direct sales force and through

independent agents.

6. This certification supplements my certification in the no Papers and Exhibits, filed

with this Court on January 16, 1998.

7. In October of 1997, Bell Atlantic sent its payphone data base to MCI to load in

MCl's system in preparation for mass move ofphones to MCl's CIC code.

8. Euronet Communications has lost 90% of its customer base as a result of Bell

Atlantic's Campaign to switch Euronet customers' payphone carrier service to MCI.

9. Beginning in October 1997, Bell Atlantic systematically moved payphones from

Euronet's CIC code (967) to MCI.



10. In late December 1997, in order to preserve its customer base, Euronet began

moving phones to carrier ICGT-s CIC Code (513). Nevertheless, Bell Atlantic continued to move

Euronet customers to MCI.

11. On January 8th
, 1998, Euronet asked its customers, Shore-Stop Corp., to move long

distance service from CIC 967 to the ICG CIC 513. Bell Atlantic has informed Shore-Stop that it

would be left without service if they continued to use CIC 967.

12. On January 26th
, Shore-Stop payphones experienced a "fast busy" signal when

attempting to reach an operator, indicating that the phones no longer had long distance service.

13. A Bell Atlantic representative informed Euronet that Bell Atlantic had issued a

standing order to refuse to accept any orders from Euronet Communications. Subsequently, any

phone Euronet has attempted to move to the 513 CIC code received a "fast busy" signal.

14. As ofFebruary 11, 1998 most ofthe Shore-Stop payphones in the state ofDelaware

still receive a "fast busy" signal when an operator is requested. There has been no long distance

service on these phones for over six weeks.

15. In early December 1997, Bell Atlantic moved a Euronet end user, the City of

Warwick, Rhode Island, to MCI without the City's authorization. In an attempt to maintain the

City's choice oflong distance provider, Euronet had the City's service moved to the ICG S13 CIC

code. On December 17, 197, Mr. Ted Coppage ofthe City wrote a letter to Bell Atlantic instructing

Bell Atlantic not to change the City's service again without his authorization.

16. On February 11, 1998, Mr. Coppage received a letter from Bell Atlantic informing

him his long distance carrier (incorrectly identified as Polar Communications by Bell Atlantic) had

gone out ofbusiness and that the City's payphones service was once again moved to MCI, without

the City's authorization. Mr. Coppage indicated that at least halfof the City's phones had been

switched to MCI without authorization.
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17. Many of Euronet's smaller customers have indicated that they do not wish to go

through the difficulty of trying to move their payphone service back to Euronet. Bell Atlantic has

discouraged these customers from switching back by suggesting that these customers are no longer

authorized to make changes on their payphone service.

18. On several occasions, Euronet has offered to provide contracts to Bell Atlantic to

show which phones Euronet has under contract. Bell Atlantic never accepted this offer before

switching any Euronet end user phones.

19. Attached hereto, as Appendix II, are end user contracts evidencing Euronet

customers whose service was switched by Bell Atlantic without authorization.

20. Attached hereto, as Appendix III, are documents listing or otherwise indicating

16,681 presently known payphone locations/end user customers ofEuronet which have been

switched from Euronet's service without authorization and in violation ofthe contractual

relationships that exist between Euronet and its end user customers.

21. Euronet has experienced customer remorse and/or unwillingness to move their..
respective service back to Euronet on the basis ofend users' perceived intimidation by Bell

Atlantic.

Further, affiant sayeth not.

Under the penalties ofperjury, I state and affirm that the foregoing is true to the best ofmy

knowledge, infonnation and belief.

~J1~
Scott O'Donnell
Vice President
Euronet Communications

February 16, 1998
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l'W=lR 09 •98 16: 13 FR BELL ATLANTIC TO 97141330 P.01/01

UNITED STATES DISTRICT COURT
FOR mE DISTRICT OF COLUMBIA

FILeD
MAR 4- 1998

a.tk. u.s. Dietriet Court
Dlctrlet of Columbia/

)
)
)
)

)
}
) Civ. No. 98-0127 (TFH)
)
)

)
)Defendants.

v.

Plaintiffs,

THE INDEPENDENT PAYPHONE
SERVICE PROVIDERS FOR
CONSUMER CHOICE, et at,

BELL ATLANTIC CORP, et al.,

ORDER.
Pending before the Court is Plaintiffs' Motion for a Preliminary Injunction. After

hearing argument and carefully considering the briefs and exhibits submitted by the parties. the

Court will deny this motion. While, as a result of Defendants' actions, Plaintiffs may have

!tIffered irreparable injury in that they arc threatened with bankruptcy, they have not.

demonstrated a substantial likelihood of success on .~e merits. S= WMATA y. Holiday

Tmu:s, SS9 F.2d 841 (D.C. Cir. 1977). At this time, it is not clear (Q the Court that the

current factual situation was not contemplated by the Telecommunications Act of 1996. S=

47 U.S.C. § 276. Furthermore, tbe FCC has not yet issued rules on the proper manner in

which to implement this statute. While the Court has serious concerns regarding whether Bell

Atlantic acted fairly, the Coun will await further factual development regarding, inJ.cr;..alia, the

A072A
(Aev.M2)

existence of enforceable contracts.

.J.
March..J • 1998

_£w//~~
Thomas F. Hogan

United States District Judge

~I
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,
ctf. A. .......11(IPII)

CERTIFICATION OF MICHAEL MURRAy

Michael Murray, of full age, hereby certifies and says:

1. I am the Director of Operations for the New England.

School of Acupuncture located in Watertown, Massachusetts. I make

this certification in support of an application to stop Bell

Atlantic from switching long distance operator service without the

owners' permission and to require Bell Atlantic to restore my long

distance operator services carrier of choice.

2. The school is located in a metropolitan area of
-

Massachusetts. Since I have worked at the school there has always

been two public payphones on the premises servicing the local

customers and students. At a later date a third phone was also

added. I currently pay about $20.00 per month per phone to Bell

Atlantic to keep each payphone.

3. In January 1998 I received a letter from STC which is

the company I selected to provide a long distance operator

services carrier for the payphones. I have been an STC customer

for nearly one year. In the letter, STC told me how to dial the

operator at the pay phone to find out if a carrier switch had been

made without my permission.

4. When I tested the phone, I confirmed that my carrier had

been changed to Mel. I ilmlediately called Bell Atlantic to find

out why a carrier change was made. Bell Atlantic confirmed that

my long distance operator services carrier had been changed to MCI

and told me that under the new 1996 telecom law it was up to Bell

Atlantic to pick the carrier not me.



5. I was surprised that Bell Atlantic would change my

carrier and not give me any notice even though they claim that

they did. I told Bell Atlantic that I wanted to be switched back

to my carrier of choice. Bell Atlantic refused to switch my

carrier back and said that I no longer had a choice.

I hereby certify that the foregoing statements made by me are

true. I am aware that if any of the foregoing statements made by

me are willfully false, I am subject to punishment.

DATED: February -.!I-, 1998
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